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Operation Infinite Anxiety

Spring is in the air.  Graduation is just around the corner.  And the only thing that stands between you and your law career is a barbaric little ritual known as “The Bar Exam.”  The purpose of The Bar Exam is to weed out once and for all any misfits who managed to hide out during the first year purge and to survive the withering boredom and tedium of the second and third years.  Though The Bar Exam varies from state to state, all Bar Examiners employ five standard military tactics in their mission (to make you fail):  Attrition, surprise, confusion, psychological warfare and invasive security measures.  

Attrition.  If you are like most frightened law graduates, you will pay vast sums of money to enroll in a Bar Exam preparation course.  For eight weeks, Bar Exam professionals (also known as Law Graduates Who Have Never Practiced Law) drill you with more checklists, mnemonic devices, test-taking tips and scared straight stories than your tired brain can synthesize without total system failure.  To make the learning experience even more enjoyable, your instructors usually appear as talking heads on a video monitor and are about as charismatic as your average electrician.

You will learn mnemonics so long and unintuitive they require additional mnemonics to remember them by.  Your instructor will give you boring, meaningless mnemonics, but it’s best to make up your own.  For example, to remember the conditions for injunctive relief (proof, inadequacy, feasibility, balancing hardships, property right, defenses), your instructor will tell you that Paul Is Forever Bringing Pam Daisies.  But you may have an easier time remembering that In Dead Frenchmen Putrid Bacteria Proliferate.  And when it comes to piercing the corporate veil with fraud, estoppel, alter ego, undercapitalization and deep rock, four out of five test takers agree that Fascist Dictators Are Extremely Ugly. 

You will learn that the key to passing The Bar Exam is extensive underlining of key words and phrases, particularly the phrases “balancing test”, “but for” and “unclean hands”, in your essays.  Underlining, you learn, is essential to capture the attention of the grader during the 1.4 seconds she spends reading your essay.  Even if you haven’t the faintest idea how to answer, just fill up your blue book with a few pages of nonsense, throw in a legal principle here and there and underline anything remotely legal-sounding.  For example, let’s say the test question concerns Contracts  (you think, though it could be Civil Procedure or possibly Real Property).  The following answer, if sufficiently underlined, would have a reasonable chance of receiving a passing grade:

“Paula woke up one morning feeling like a vexatious litigator.  She went to the bathroom and noticed that she had unclean hands.  “Hmmm,” Paula mused, “I wonder if I’ve got an attractive nuisance on my hands here.”  Paula called her friend Dean, who had promised to sell Paula a thousand widgets.  Whereas Paula was all in favor of specific performance, Dean had decided to donate the widgets to an orphanage.  Moreover, the children of said orphanage were about to be evicted by their evil landlord.  Paula should apply the balancing test and decide not to sue Dean for breach of contract.  If Paula does file suit, she should join the evil landlord as a third party beneficiary, because but for his evil designs, Paula would be enjoying her widgets right now.  This, however, could create a slippery slope and, before you know it, Paula will be suing the children in the orphanage as well.  And this would create an unjust result.”

You will not learn, no matter how hard you try, the Rule Against Perpetuities (RAP).  My Wills and Estates professor in law school was decent enough to admit that we were as unlikely to ever understand the RAP as we were to encounter a RAP issue in real life practice, and so promised not to test us on it.  The Bar Examiners make no such admissions or guarantees, and you will spend untold hours trying to decipher the RAP and praying that there is no RAP question on the exam.  

You will learn the tragic story of the guy who actually thought he could hold down a job while studying for the Bar and the woman who foolishly thought she could catch up after taking a day off to attend her sister’s wedding.  Both failed.  The point of these stories is that all activities other than studying for the bar are fatal.  The only authorized activities are going to class, sitting through class, drinking coffee during class (optional), going home from class, eating dinner (optional), whining (only if done while eating), studying, bathing (optional), and sleeping (optional).  

Every night you will go home and memorize reams and reams of laws (none of which are actually in effect in any state—more on this below) and apply your knowledge by answering approximately thirteen million multiple choice questions and writing as many essays as you can before you either fall asleep or need carpal tunnel surgery.  If you are lucky, you will have answered fifteen to twenty of your thirteen million multiple choice questions correctly.  Your essay will be reviewed by your instructor who will return it to you with a number on it, a very very impossibly terrifyingly despairingly low number.  Over the course of the eight weeks, the number on your essay will not increase and, on the day of The Bar Exam, you will have no reason to believe yourself capable of passing (see Psychological Warfare below).

One of your few sources of mild (and I do mean mild) amusement during your studies will be the names of the parties in the practice test questions (which are in fact actual questions from past exams).  There’s Nimrod the plaintiff who bought a defective trailer.   There’s a baseball team called The Opossums.  And there’s parcel and parcel of real property that is never, under any circumstances, called anything other than Blackacre.  Those Bar Examiners are a fun-loving bunch all right.

Surprise and Confusion.  Nothing you learned in law school has one tiny iota of value when it comes to preparing for the The Bar.  Surprise!  Whereas law school was an intricate process of making you learn to think like a lawyer (i.e. how to justify the exclusion of all social and historical context so that you may zealously represent the narrow interests of your immoral client), The Bar Exam tests only your ability to regurgitate the laws that have been crammed down your throat for the past eight weeks. The Bar Examiners know that you haven’t had time to even understand these laws much less critically examine them, so there’s no need to test your slavish devotion to the moral correctness thereof.

The fact that each state has its own Bar Exam has led many naïve law graduates to believe that they will be tested on the law of their state.  No.  You will not be tested on the law of your state, nor on the law of any neighboring state nor, for that matter, of any state in the union.  You will be tested on a set of legal principles ordained by the Bar Examiners as the Law of the Land.  The Law of the Land is a random collection of common law principles, most of which have been overturned by statute.  Citing the Law of the Land in a courtroom would not be entirely unlike the scene in The Planet of the Apes where Charlton Heston attempts to assert his human rights in a hearing conducted pursuant to Ape Law.

Psychological Warfare.  This tactic goes something like this:  You will fail.  You will fail because you are stupid and worthless.  You will fail and all of your friends and loved ones will look down on you with nothing but contempt.  You will fail and your parents will have to take out a third mortgage on their house in order to help you repay the loans you now will never be able to repay by yourself because you will never be a lawyer.  You will fail and take The Bar Exam over and over until you pass, although each time you fail the odds of passing become lower and lower until you are taking the test for the tenth time with a .003% chance of passing, and by now your significant other has left you, your car has been repossessed, you have lost most of your hair and have developed a number of facial tics.

Your Bar Exam instructor conspires with the Bar Examiners to convince you of the extreme likelihood that you will fail.  Need I point out to those of you who have already taken the Multistate Professional Responsibility Exam that the Bar Review courses have a conflict of interest?  Although they say that they want you to pass so that their pass rate is high, the reality is that, with only one unnamed mega-monopolostic Bar Review course available in most states, their real interest is for you to fail and take the course again and again and again.  At the very least, I’m sure you’d have to agree that there is the appearance of impropriety.
Your feeling of despondency will peak two weeks before the exam.  At this point, you are at the breaking point in terms of mental and emotional exhaustion and memory overload.  And with only two weeks to go, you know for certain that you have no chance whatsoever of passing the exam and are tempted to give up now and enjoy at least two weeks of summer.  Now, the Bar Examiners have you where they want you, and you are ready to take The Bar Exam.

Invasive Security Measures.  Entering the Bar Exam Chamber is not unlike entering a top secret nuclear missile silo.  First of all, you must wear a special, laminated clip-on photo identification badge made up special just for the occasion.  And just to make sure it’s really you and not your Uncle Vinnie, you must have a second form of photo identification.  And don’t think you can get away with the old trick of removing the top layer of your face and sewing it on to Uncle Vinnie’s face so that he can take the exam for you—The Bar Examiners are wise to this and require you to provide fingerprints and a handwriting sample.  

You must place all of your personal belongings, including tampons, prescription medications (and you’ll be on many by now, believe me) and lucky charms in a transparent plastic baggie, lest you have attempted to cheat by writing out the RAP on a tampon.  You may bring a pillow in with you.  In California, “the pillow must not exceed the dimensions of 20” x 26” x 6” and can not have a pillow case or other type of cover.  All pillows are subject to inspection.”  (February 2002 Examination Instructions).  

In San Francisco, The Bar Exam Chamber resembles in size and feel a jumbo jet hanger.  Dozens of rows of tables stretch from one side of the room to the other side which is visible with the aid of a high power telescope.  You are given an assigned seat, for example CC²-864.  The first, unofficial portion of the exam involves finding your seat.  It is recommended to arrive five or six hours early in order to ensure success.

After taking your seat, you will hear a voice that sounds eerily like the Wizard of Oz bellowing:  “I am the almighty and powerful Bar Examiner. You will do as I instruct you.  You will not open your test booklets until I instruct you.  If there is a fire or other emergency, you will not leave the room until I instruct you.”  He will drone on for a half hour or so about the immorality of cheating, the likelihood of being apprehended by the Bar Examiner’s state of the art anti-cheating technology and all the bad things that will befall anyone caught cheating.

During this little welcome talk, you will be tempted to look around the room and view your fellow test takers as mortal enemies you’d like to see dead at your feet.  Several test takers will have hundred dollar bills pinned to their shirts for good luck and you will want to see them roasted over an open fire before being laid out dead at your feet.  You will also be likely to briefly reflect on the fact that you have next to no understanding of the Statute of Frauds or of a dozen or so other Laws of the Land.  Meanwhile, all the mnemonics you’ve learned over the past two months will be swirling around in your head making you dizzy.

At a certain point, when the almighty and powerful Bar Examiner seems to be very close to instructing you to open your test booklet, the room will in all likelihood begin to spin wildly and your vision will be blinded by white spots.  You may even black out for a few moments.  While you are blacking out, the Bar Examiner will instruct you to read the instructions on the back of the test booklet and then to break the seal and begin the exam.  Don’t waste time reading the back of the booklet—it only contains additional warnings about the medieval punishment you will receive if you are caught cheating.  Calmly rip the seal to shreds and begin.

There will be herds of proctors patrolling the room, roughly twenty-two per test taker.  The proctors are everywhere, pacing up and down the aisles, guarding all exits.  There is even a proctor in the bathroom and, although I didn’t see any video surveillance cameras in the stall, that was back in 1993, and I’m sure this security breach has been rectified by now.

There is no clock in the examination room.  To compensate for their failure to provide a clock, the California Bar Examiners offer the following advice:  “Remain alert to the passage of time.”  (Id.).  With such helpful tips, it’s a wonder the pass rate in California is rarely higher than sixty percent. 

In California, The Bar Exam lasts for three full days.  This is how the final battle of attrition is played out.  You will notice, particularly on the afternoon of the second day, that more than one test taker quietly closes her test booklet, gets up, walks out and dives in front of an oncoming bus.  

At the end of each day, the test takers file outside and proceed to debrief the test questions.  You will overhear a guy with a hundred dollar bill on his lapel recounting for his friends the brilliant manner in which he answered the second essay on torts.  Since you thought the second essay was a criminal procedure question, you would do well to steer clear of this guy and his ilk.  

On the third day, when you’ve reached the point where your eyeballs feel like roasted tomatoes, your spine feels like it has molten lava flowing through it and your hand is so cramped you can’t release your pen, you know you’re almost done.  By the end, you won’t care whether you’ve passed or failed.  You’ll just want to go home, sleep for a few weeks, compose a vicious letter to whosever bright idea it was for you to go to law school, and make an appointment with a career counselor  

Now all that remains is to sit back and wait for two or three years while your exam is graded.  Then, right about Thanksgiving time, when all your relatives are in town and holding a twenty-four hour vigil at your mailbox, the results will arrive.  If you’re like thirty to sixty percent of your peers, you’ve failed, probably because you didn’t do enough underlining.  If you’re one of the lucky ones who went to a prestigious law school, had plenty of time to study during every waking minute, had someone to feed and dress you during those eight weeks and/or have the psychological profile of a Green Beret and the tenacity of Lyndon LaRouche, you’ve passed.  Congratulations.
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